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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER

This 7" day of December 2009, upon consideration of thEekant’s
opening brief and the appellee’s motion to affimmmguant to Supreme Court
Rule 25(a), it appears to the Court that:

(1) The defendant-appellant, Derious J. Johnsibeq fan appeal
from the Superior Court’'s September 17, 2009 oxtkrying his second
motion for postconviction relief pursuant to SuperCourt Criminal Rule

61! The plaintiff-appellee, the State of Delawares haoved to affirm the

! The Superior Court’s denial of Johnson’s firsttposviction motion was affirmed by
this Court. Johnson v. Sate, Del. Supr., No. 56, 2009, Holland, J. (June 289.



Superior Court’s judgment on the ground that itnianifest on the face of
the opening brief that the appeal is without nfefitle agree and affirm.

(2) In September 1997, Johnson was arrested og dnarges.
Because Johnson was a minor, the charges were ifildeamily Court.
Following an amenability hearing, the case wasstemed to the Superior
Court. In May 1998, Johnson pleaded guilty to Bss®n With Intent to
Deliver Heroin. He was sentenced to the boot camprsion program,
twice found in violation of probation, and dischafigas unimproved in
March 2001. In January 2001, Johnson pleadedygultRobbery in the
First Degree. In October 2003, Johnson was coewiof Rape in the First
Degree and sentenced to life in prison as a hdbitender. One of the
prior felony convictions used to establish Johnsdrabitual offender status
was his 1998 drug conviction.

(3) In this appeal from the Superior Court’'s démiihis second
postconviction motion, Johnson claims that, becé@s@amenability hearing
was flawed, the Superior Court lacked jurisdicttonconvict him in 1998.
The alleged flaw in the hearing process was thatstame Family Court

judge who presided over the “transfer hearing” gisesided over the

2 Supr. Ct. R. 25(a).



“adjudicatory hearing” in violation of previous FaynCourt Rule 170(c¥.
Johnson further contends that the flawed amenaliiaring constituted a
“miscarriage of justice” that excuses any proceddefault’

(4) Johnson’s claim lacks factual support. Beeailshnson was
determined to be non-amenable to the Family Cowetiabilitative process,
his case was transferred to the Superior Couradprdication. Thus, as the
record reflects, a Family Court judge presided aamson’s “amenability”
or “transfer” hearing and a Superior Court judgeasately presided over the
“adjudication.” Because there is no factual bdsisJohnson’s claim that
the merits of his untimely postconviction motioroald be addressed due to
a “miscarriage of justice,” we conclude that the&uor Court’'s denial of
his postconviction motion must be affirmed.

(5) Itis manifest on the face of the opening tithat this appeal is
without merit because the issues presented on hpeacontrolled by
settled Delaware law and, to the extent that jadlidiscretion is implicated,

there was no abuse of discretion.

3 qatev. JK. and RT., 383 A.2d 283, 288 (Del. 1977).
* Super. Ct. Crim. R. 61(i)(5).



NOW, THEREFORE, IT IS ORDERED that the State’s iomtto
affirm is GRANTED. The judgment of the Superior(@ois AFFIRMED.
BY THE COURT:

/sl Henry duPont Ridgely
Justice




